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P. The Defce.sc Case 


I T’.i'-' le’ of one year in re-tryinr 

appellant v^iolatcs the r'lan for Prornt 
nispo.si ;ion of Cri"inal Ca.scs arc’ re¬ 
versal the convlctie- an^"' di-srissal 

of the j ndictrier.t are re juired . 

II Appellant's constitutional right to a 

speedy and fair trial ves denied . 

Ill It was error to adrr.it any evidence con¬ 
cerning the February 3, 1972, transactions 
the adPission of this evidence v^a.s so pre¬ 
judicial as to raguire reversal . 
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1. V’hother the delay of one ye^r in re-trying appellant 
violates t'^e Plan for Prorp>t Disoor^ition of Crininal Cases and 
v/hether reversal of the con”ict.icn an'’ disnissal of the indict- 


nent arc reouiT-ecl. 

2. V’hct’i'’r aopallant's constitutional 


right to a speedy 


and fair trial v/cs denied. 


3. i-71-.cthor it v;ar, error to adrit 
tile February 3, 1372, tr->nsacf i on , an 
this evidence '-’as so nrejudicial as to 


any evidence concerning 
wh-ther the admission of 
require reversal. 





'TATr'T::^ 2 ": {^) 


P r* G1 j r' ’ n r'/ r ^ ^ ^ t 


'This tioncal if; fron a iu'■'.'•PO^^. o'" th"; L’nitod Ptatas Dis- 


tr’c^ Tourt for thr' Far.tCT rir-trirt o 




rrh (Thf^ I'cr.or- 


ahlc ’"ho-'as "latt) ron ■croc'’ Fc:'tc'--''i<?r , 1 ''?^, convicting 

r.’^oc.llant of consr irncy to c'i 3 tr ■ h”^ herein anc’ n'fntcr ' ’ n* 
j i"" hp five '/•"'ars in orir'or a ^iv"’—v'^ar tor~ of npocial 


naro . . 


Lc ’1 ’if rocict--, "a’a'"-'] rnfa-aor ''c'-vicon h’nit, 
•an non*-inuaf an cnurn^l c* ".’•moal, rursuant to the ^ri^inal 
Juntice Act. 


Ftat-^mon^ Facts 


Prior Proceedinas 


Appellant -vas indicted on June 1, 1072, for conspiracy to 
possess and distribute 125 craos of herein, and possessing a 
narcotic drug v/ithout a prescription . 

Appellant's first trial comnenced before Chief Judo- Jacob 
Fishier on Octolier 3, 1972, and concluded on October 6, 197 2, 
v/ith a decliration of mistrial because the jurors \vere unable 
to roach a verdict. The second trial, also before Chief Judge 


*Tlva i^Alic^mo^.t is "P" to appellant's separate appendix, xn 
thi ; nrccei 'inr appellant •■'ar. tri-'d only for conspiracy to dis- 
tr il I’.i'tc . 
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riial.lcr, cor’Honced on Dctoh’r 13, 1372, ar'^ conclude-! on I'ovem- 


l)or 2, ]972. the ir.r" rendered its verdict finding appel¬ 

lant auiltv of the crinsnirncv. On Decenher 17, 1972, he was 
sentenced t<j a torn of five years' inprisonment and to a special 
parole tern of ^ive yna’-s.* 

On July 5, 1 973, this Court (''’he Honorable Henry J. Friendly, 
The Honorable Paul R. La'-es, The Honorable t’illiain J. Janeson) 
revorsed the jur’or'i.'nt because of prosecutorial nisconduct. 
new trial v;as ordered. 

The mandate of this Court was nailed to the office of the 
Cler}; the Di'-trict Hour*■'on Fo'^tenber 14, 1973, twenty-nine 
da'-s late (see '^ul- 41, re'. n . Ann . Pror .) . The Clerk's Office 
■ * the I'n'’ted Ctatos Di'trit't Court for the Pastern District 
of Hov: Yorl' received the nndate on Fentenber 19, 197 3. In 
accordance with proceduren of tho District Court clerk's office, 
a different judge — Judge Travia — was randomly selected to 
hoar the proceecinas on remand, and he was sent a copy of the 
District Court doc];et s’^eet (Record on Appeal, Document irS) . 

flo further steos were taken in this matter until April 12, 
1974, v.’hen the case appeared on the District Court calendar and 
v;as adjourned to I'.ay 3 , 1974 . 

On that day a motion which had been filed on April 16, 

1974 , by defense cotinscl, v^as returnable requesting dismissal 
of the indictment for failure to commence the retrial in this 


*Sc‘e Docket Sl'ect, v.’hich is "A" to appellant's separate 
annend i::. 
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ca-ie v/itliin the ti'-3 pericu bv Pule C of the Prorot 

Dis’^osition Rules ('‘.ecerd on Appoal, Docurent "2), 

In it:', affidavit in o' osition, the Governnont aroued that 
the dcla'- in trial of the case v/as for goo''"’ cause: the actual 
encac-jrent Judae Travia in another proceeding involving a 
orotracted trial. That oroceedinn, United Ffates v. Pernstein 
et al., 72 Cr. 5f7, began on Uay 26, 1972, sore four norths 
nr''or t"' t’'e assi'^'^rent o'" t'' v* case to ,Tu.'’ge rr^via. Unten — 
s i Vtc ’'""C‘'rial oroc?^'dincr an.'' hoa’'in'’S tooh. olaco fror. July 21, 
.1.972, until Cctohc'- 15, I'^T, The trial becran on October 15, 
I''"'*, a'*'! continuo’ t._rou''h July 5, 197-'!. 

J'r. a resi ’ t ^ th.o r r'^'reod ’ nep; in Un i ted ofato s v. Pom - 

.stein ct al., other cases before Judoe Travia vrere transferred 
fror. hin to oth.er judges d’.irinn the period betv;een nid-September 
197 3 and J.pril 197 4 .* 

At oral argument on the notion to disiris.s the indictment, 
■'^Id on Ilay 3, 1974 , defense counsel stated t.hat prior to April 
12 , 1974 , the case had nor been .placed on the court calendar, 

by either the Coio-t or th'^ prosecutor's office. 

The prcsecutf^r' s office tool; the position that putting the 
case on the calendar v*as .solely v;ithin the responsibility of 
the Court, and that the United States Attorney's office had no 

♦Th.ese include ; two Lc'a 1 Aid So-iety cases. Uni ted States 
V. Co'.-?le”, 73 Cr. 753 , ar.' U-ited State." v. Galindo-'U’alde;:, 73 
Cr . 15 3, Co';l^'' wa .s t’-an"er:. ed to Jiadge Feins tain on ?'a.rch 7, 

197-''-, a ad Gal; r.d o -'' 1 -.1 e z •.’a.s transferred first to Judge Fein- 

stcin "■n Jt.U" ry 197■' , a- -' then to Ju-^ge Ilishler on Feb- 

reary 19, 1975. 

/» 


■Ji;r.y tc> place t'.e c'-je on Lhe cale.v'ar or, in th.is instance, 
to Cile a notice of reauincss. 

Jo.fc'G Trnv'ia denied t'-'C notion to dis"ibs, say_na ho would 
"•;oloor.'c t’-ie scrutir.'- ■'f tl-io Court Appeals." lie then signed 
an order transferr.ino f'.e case to no'.;ly-appointed, b':t unsworn, 
Dl''trict J'j'-'re "’hoocn oj-t - _ * 

On Juno 10, 1974, the notion to dismiss was renewed before 

Judne hlatt. Tt v;as amuc"' fiat anpellant's constitutional 
rio’-’t to a sr.eedv and fair trial, as v;ell as his rights under 
^;L^•.trict Court's Pronnt Pi s^os i t ion Rules v;ero violated. Coun- 
S'- 1 arcuod that f^ i ''’ul'^s th'-* Fastern District ror;uire that 

tl'.-' Assistant dni tC'd Rtatos /'ttornny nlaco a case on the calen- 


*After dorir.l of tlio notion, aonel iant sought a writ of 
irandarus in t^is Cour*- to disniss the nroceedincs (Doc.No. 74- 
] r ^ ) . The pacers before this court included an affidavit by 
counsel for a’nellant v^hirh stated: 

"1. In those ca.ses in v.'hich the Court of Anneals rever¬ 
ses a judgment and rcrands the nroceedinc for a new trial, the 
case is - andled by a judae other than the judge v/ho conducted 
the ori 'inal district court nrorc-ndinas. The selection of a 
judne is made at random by drav/ing a card from the wheel. The 
ne'/iy-assigneu judge is t'^en sent a copy of the docket sheet 
of the case. 

"2. The clerk's office takes no further steps on the mat¬ 
ter un^il the case is restored to the judge's calendar by the 
United States Attorney's office. 

"3. In the event a district judae is unable to try a case, 
he advises the Chief Judge, v7'^o then seeks to transfer the nat¬ 
ter to another raenber of the Bench." 

This affidavit was uncontradicted. 

Thi": Court, after response by the Governnent and oral ar- 
cninent, denied the v/rit v/i thout proju lice to raise the issue 
c:i aopoal. 
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Har and that t}-"? district assiqnnc? to a caso notify the 

Chief Judf'G of tho difficult'’ of trvino the cane to obtain a 
transfer of tho v'raso to another jvK'’<-'e (record on Apnea 1, Docn- 
rpent *5) . 

Counsel also nade clear th.t, despite efforts of a Leqal 
Aid Societ'’ investioator and aepcllan*:,* three defense v;itnosses 
v/ho nad testified at the t'v'o prior trials could not be located. 

Oral argunent was hoard on June 21, 1974. At that tiiae, 
counsel advised the Court that all the defense witnesses were 
nissinq. The Jud -e tol ^ do''ense '^'^unsel that if she wanted the 
festinonv she eoull roa’ th-' ninu'-f-'s of tho nrior procoedinp to 
the jurors, tcid conns. 1 ^.he loss *-m tnosses v;as 

neither the court's nor t'^-’ prosecutor's fault (Minutes of June 
21, 1974, at 4-7). 

Counsel objected to tho trial's takinn place, and, without 
alt ;rnative, aar-^'^d t'^ revie’.; the prior transcripts for the 
purpose of selecting the testi.~on'’ to be road to the jury (.'^'in- 
utes of Juno 9*, ’''74, at I*) . 

On July 11, 1*^74, rntion renewed aqain as violative 

of both the Propot Di spositr/'on Rules and the Constitution. The 
prosecutor replied that his office v;as in no v/ay responsible 
for tho delay, and that the office had, albeit unsuccessfully, 
also tried to find a hey defense witness (Minutes of July 11, 
1974 , at . 

*See affidavilrs of a'^’^ell ■’nt'and John Keeney (’’ecord on 
Appeal , Decur"'->nt *5) . 



PI -> ->-r. 

W w4 ^ 1 ,l - -» •» W w. A. . w » » W » 4 

•Travi.'i's ’ .■'.vol vcr cnLr; a 
trial i:. ca.?-:: rcfora 

to tr'/ several cases v;here 

The Juc’cc c’cniea. t'^e 
nc nroscc'itor.ial dclav. 


'’t tl'ie reason for the delay v'os 
"':na-"‘onth trial. Tho delay of 

Jadre Tlitt '^as due to the need 
defendants ’ere in custody. 

r-.otion to disiriss because there 


JuJ'je 

the 

first 


vras 


r.t this nroceedi no, jua‘.'prior to the oorj"encenier.t of the 
trial, do^enso c :;'.''cl o''iooted tc tho introduction into evi¬ 
dence any tjstifony concerning a*’ undercover sale od heroin 
o" n’oUj-uory 3, 1''''72, a • e:'! r'or tc t’-'O sale chrr'jcd in the 
’ •■.'‘'ic^Tcn*', c*' ' t’'.o .-d'• ■ ,s’ on in*-o c’^idence of the druen 

Id on tn^’t d'>t ■* du-io 11; 197*., at 12 — 13) . T.ie 

■Govornr-ior.t ar'~ ' tliat f’.e trar'sacti.''ir. shoved rotive and intent, 
tC' v.’h’ch defense connsc? creued. there v;as no evidence to sho*; 
that appellant had heen involved in the February 3, 1072, trans¬ 
action. The Ju'^cc denied tho notion with nernission to renew. 


The Tria l 

The novornnent' s Case 

Pursuant to arrancenonts made v^ith V’alter Days, on Feb¬ 
ruary 3, 1972, undercover narcotics acent Bernhardt met with 
Donald D^'ys at a lo^er level living room at 210 Cornelia Street* 


’"The building \;a3 three stories 
and ne ’ownstairs. There ’''Ore tv/o 


v/ith an entrance upstairs 
aoartnents in the building. 
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(33*) to purchase cne-oiohth kiloor-'P of heroin (34). Donald 
Days counted the -'oney displayed ’'y Acrent Bernhardt, but returned 
it to him. Days then left the roon. 

Days returned to the roon carrying a grey netal box. He 
explained that his procedure 'vas to use the money already in 
the box to purchase the drues from his seller, and would have 
Agent Bernhardt nay him later (34), He explained that they 
’•jould have to v;ait for the druos. This was the procedure fol¬ 
lowed (52). 

While they '.’ere in the livino room, the doorbell rang. 

Donald Dav's ’/or*" unstairs .'.nd retur’'.od with a small scale and 
a plastic bag containino v/hite powder (35). Donald v.’cighed 
the pac)'.acie and cave it to Pernhardt. Bernhardt then gave Davs 
the money (35), and left throunh the lower level entrance (39). 

The contents o* the naclraqo v;as 16.33% pure heroin (40). 

The package and the scale v;ere introduced into evidence (33, 
39-44, 171). Defense counsel argued that neither should be 
admitted since they had no connection with her client (45-46). 

Two surveillance aoents, Jones and '"iller, testified that 
on February 3, 197 3, they sav; an unidentified man leave the 
building at 210 Cornelia Street and enter a brown Toronado (152; 
167-160). 


*IJuncrals in parentheses refer to naaes of the transcript 
of the trial. 
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B. O! jection an;’’. Cliar^c 

At thi? point in tho trial, ptirsuant to an earlier request 
by defense counsel (22-26*), the Judge instructed the jurors 
that they could not consider t^o Bebruary 3, 1972, transaction 
acainst ao^iellant unions they found that aopellant v;as a r.ernber 
o*" the conspiracy at that tine (36). The saj^e linitinq instruc¬ 
tion '-/as oiven '-it;! respect to th-e jury's consideration of the 
scale used on Februarv 3, 1972 (45). 

C. The Cover'our.s Caso 0555 ,,;-.^^ 

On Pe’jruar " , 1''7 2, '••en'- .'’ernhardt Pidc arrar.oenents 

’•;ith Ponald Dt’s ^or a purchase drugs f'*" neyt day (41) . 

On Fehrua'"-' 10, '^ern' irdt entered the house through the 
upstairs entrance and proceeded do’mstairs to the living room 
(41). He discussed the delivery v/ith Days. Appellant was 
present at that time (42). Days got the box containing the 
money, gave some of it to appellant, and told appellant to get 
the "stuff" (43). 

Appellant then left tJie house. Agent Bernhardt left the 
building to report to the surveillance agents that the trans¬ 
action v/ould take longer than expected (46) . ^-’hile outside, 
he sav; appellant drive by in a 1968 or 1969 Oldsmobile Torc- 


*i)efo'>3e counsel first tried t-o keep th j evide.nce of tJie 
February 3, l'^'^2, transaction out alto-gcther. Favina been un- 
3 :cccr',sful at that level, s’-.e sou'-'ht a lim.itinn instruction 
(: i) . 
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nailo {4r.-17) 


, and radio-ad to hin foVlo" aoonts to ^'.rrost api'el- 
la;rc hoforo lio r .turnod to th-> house (47). ^arohardt than ro- 
turno.^ to tho apArti” nt ('5). 

Counsel then sought to ha'/o rrrnhardt's tcstirrony about 
th.G events o.^ ^ob-uar'* 3, l'^72, stricben, on fie ground that 
the Covernnei’t had not pro'''od that appel'’ar.t had any connec¬ 
tion "ith these events (72), Decision v;as reserved (72). 

viones and Miller, the surveillan'-'e agents, sav; appellant, 
■•’hor' Lho'’ had never soo”'. h;j"o'‘e, leave the liuildine and enter 
a l^r,': or I'^fh' Viror-n 0]ds"obilG Toronado (153-155; 169), rhile 


cut, appellant van scon to anter a‘ 


b-'i 1 -’in^, 


acents did not b.nO ’ v;’.ere :t '..-as. 

Aaent McDonald testified that he arrested appellant v’hile 
he was drivino a bro’-m Toronadc (74) on February 10, l'>72, and 
found in appellant's possession $3,"’50 (81). Of this, $2,920 
consisted of bills v/ith serial nun-.’ ers which had been recorded 
on Fe})ruQry 2, 1972, and given to Agent Bernhardt to use in the 
February 3, 1972, transaction* (82). No drugs were found (108).** 

At the conclusion of the evidence, defense counsel sought 
to have all of Bernhardt's testimony relating to February 3, 

1972, stricken, on the around that the Government had not proved 
that apoellant v;as involved in that transaction (207). The 
motion v/as denied on the ground that the money and the car were 
sufficient to tie appellant to the February 3, 1972, transaction 


( 210 ) . 


*A list of tho serial numbers of the bills v;as introduced 
into evidence (173). 

**A snail amount of heroin and cocaine was found, but it *-’es 
assured by both defense an"’ prosecution that these v/ere not the 
drugs intended for distribution. 


# 


♦ 

I 
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D. 7ho Dc^3nso rr.nc 

.'.nnollant' s v/ife t;;r.tifier2 that on tho norning of Febru¬ 
ary 9-T^cbruar'- 10, 1972, anpe] lant returned hone with noney 
he had won in a dice gane (217-218) . Appellant slept for a 
tine, and then she and anpellant, with their child, v;ent to 
'’is it the Da'’r.os t'^ see ithev v.’oul'’'’ join the Druinnonds for 
dinner* (212). nhoy arrived u’'>3tairs. Appellant put the 
child down in a bed in Pavs' bcdroon and left while Mrs. 

Da'-’s and Mrs. Drumnond v;er-^ watchine television (212). Later 
the oolice hrohe in (214) and lirouaht two nen upstairs (216). 

Anr.ellant testified the sane ci.rcunstances, adding 
several material facts. Ke said that a friend named James 
Clark v;as at the dice game and had testified at the two prior 
trials that appellant had won a large sum at the dice game. 
However, appellant testified, that despite efforts to find Mr. 
Clark he could not be located to testify at the present trial 
(276) . 

Appellant also testified that the brovm Toronado belonged 
to his brother** and that he borrowed the car to drive to the 
Days apartment (279). 


*The testimon.” that aopel.lant. arrived at the Days house 
”ith a woman and child was confirmed by the surveillance aaents. 

*‘Appellant explained that his old car was used by his bro¬ 
ther David as a trade-in for the Toronado (200) and that the 
car v/as piirshased by and registered to David (.'*81; 319). 


11 




Annellant also adde'l that after arrivinn at the Days apart- 
Tient he was let out by yrr-.. Days. Towever, Mrs. Days v;as ano¬ 
ther v;itness he coul^' not locate to testify at this trial (290). 
Appellant testified that after leavina the Days house he went 
to a “!rs. Gardner's house to tell her niece he ’.’oul'^ see her 
later. !lrs. Gardner v;as another unavailable witness. 

Defense counsel requested that the Judoe instruct the jury 
that the absence of the v.’itnesses v;hose prior testimony v/ould 
be read should not be treated as a reflection of their credi¬ 
bility (336). The Judge aoreed only to state that the defense 
had made efforts to locate t'-'o v;i tresses and could not do so, 
and that in lieu of their presence, testimony at a prior trial 
would be read ^336). Counsel also requested dismissal of the 
indictment due to the delay and the denial of a fair trial (339). 
The motion v;as denied (3^^), and the charge as earlier articu¬ 
lated by the Judge v;as given: 

... [I]t is my recollection that the defendant 
testified he made an effort to locate certain 
witnesses who testified in previous hearings 
for him and was unable to do so for this trial 
and so he is going to be permitted to read or 
the court stenographer will read in his behalf 
the testimony given in the fall of 1972 by 
these three witnesses. 

The credibility of the witnesses based on 
the direct and cross-exeimination v/hich you will 
hear will be up to you, but of course the v;it- 
nenses are not here and you v/ill have to take 
the next best, which is their prior testimony 
under o th and you v/ill listen to both the 
direct and the cross-examination and make up 
your ovm m.inds as to the credibility. That is 
a question for you. 


(341) . 
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Mr . . G^iiner, a""^- “• (- d--- 




; trs‘ii.''onj 


t * '•» r • 


' 500 in ■-’•'0 diri n.KXir (3(S''-367). 


Lh-- 


rcbit*' 1 -h Oo"*. *‘P n*" c^'’''il"or, ’'bo t-.^t.^ 

. .V, To-cn<r:r ^•n:^ o>;i. -^n^My :o oe sold to an- 


f ■■ lie 


ior"' !• 


ito .'.le 


>6^ C- :- 'cv n .r'-^c-ir, bet that the bill 
o he- - . ’.’’id r_'end ' s r.?.rc rr. the ori- 


M •;3'>'- 2'^Z) 


c a ai- s ear! t h • ’C t'^e tertinony relating to 

r - 1 1 '-^.l .t-.-ic!:--'. The no-.lou 'v.n denied (^.00). 


liG ' 


-' 1 - to f e 


•r.i-. I'n-tructed: 

V* .• - •*■ ' 


• ..r. .• ' ^ -ail a ■■ f'o cutse* of the 

..-i.T’'': V l-d li.i-5i'- ri'-’ in- 

v;hie:: rrtainod. to the e -^nta that 

ti)''-’ ’ .tco on To’ ;'.:arv 3rd an distir.'aished 

fv'- " brear" I'^i '. T ai” roinej to rive yoe 
t'M ; .“/'ocific in£‘-’'-:ction '.rith respect to those 
ov''nts nov;: 

"”■ 1 '' '■’■-ct the* the acen led mn'' have comnit- 
trd a- o‘---Gnse' a*, sore tio.. is n at any evidence 
or nr-"'' whatev o that, at a later time, the 
accuse" comnittod t^^e ot^ense ch-irged in the 
ind’l-'-cnt, c-- '-' thounh ’^ot'^ offonsas are oi 
a ■!•■’■- nature. r^idcnco a.s to an alleged 
carii.^r of^e-.sc of a li’eo nature ma'' not there- 
fo’-e be :'on.'^ id ered }.”/ the jury, in deterrin- 
inc wheth’r the accus-d dthe act charged in 
th'^ in'^ic -rent. dor ray '^uch evidence be con- 
siderod'-^or any other puroose whatever, ’unless 
<-he i’ ^irst F' nd that ot’ner evidence in the 
case'’ otandinr a^ono, establishes beyond a rea- 
somble doubt t’-it t'-e accused did the act 
ciiarrod i.n t'r.e i-'dictment. 

If the jurv shon'id find beyond a reasonable 
doubt fro:a f '.' o’:her evidence in the case that 
the accu.sed did the act charged in the indict- 
'■•'•nt t'-''"’'i t ’ '’"y na’' consider evidence as to 

.'in‘alleaod ea-i^ ’* offense of a lihe nature in 
do ter-ini-aci ‘"-le statre rind or inten. v;ith 


1 



% 


ic’’ t.'’e accu-Of act In Ind ictTn^^nt, 

An aT 1 cl r’on*'?; ot an '‘I lo^^cd carli.'^r 

of^fcnnc o*-' a i iiic r;a‘n*'c arc c 3 to;j] by 

tiVi.'’oncs '-’h ic’’ i.s anf' <-'^'nclii3 i vg , tbo 

jury P'’v, l ut i 3 not obli';T 3 d tr, dro'.; the in¬ 
ference" an' find that in coinr: the act cha’-ged 
in the indietpont, the accused acted ’-/ilfully 
and vith snecific i-trnt, and not because of 
nistakc or accident or of->er innocent reason. 

(4r7_4f,3). 

Ourinci coliberatio'-s, the 1'. ry roruestod re-read.ina of 
— *'*'y*'~*^ *' r' ch”^ ^'ebr.'ar'^ ~j f 1072^ tr<in> — 

^ ; j-^ ^ Ojiv ' s ten t i a n'-', a"’’ o^ the ten t ipon.'' f’f Aoent'- 

Jones end McDonald r:?letin/r o the’r o’^'^erv tions on Fobrr.ar'’ 


], 177 '’ (4 . 

At the conci '• i' t i nps, the ju’-ors 

eroellant '“uilty. 
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APC-UMFMT 


J 

ppT,_7\v 0!JF YFA" TY RF-TPYIMC 

AT’PrLLA''T Ttn? POP 

rnQ*'r'<j' pTf -yiTi-ro'T op C”I'''TY^'^, 

CA?rs A.'T ^'^vrppA.L or coi*’'ic- 
TTO’’ A.ro D'^r"T^T j '^T’E 
■'r'""’ A.’^r r'^'YTR''D. 


^ '-or f'n- p.T-to-ri Pi.st.rirt -'l.-in for Achieving Proo-nt 

Oisoo^,i^^o^. Cr.'-o* ro-.iir-o t^at in a case- in which 

.-= now tri^T hes hcon orc’or-i by a- ;>-'-^o]lTt- court, such trial 

... ■'.' ’’’ .-.f,—...v"• -, 1 ^ oractirahlc 

ti'^c, 'vw jn -).'•• 1 ’tr"" t*^an 9 '^ ''’a''n 

^ p I-r y • - - ^^ 1 ... 3 .. unlono. oytcncl- 

^ C"' » r> ) C 1 ' 

Tn - •> o ca''^, the •’no T'’r.nt o- t''i s Court reversing the 
judgriont of con'''iot'on after the prior trial was rendered on 
July 5, 1973. '^'he new trial did not begin until July 11, 1974, 
’".re than one y^-r later. Tl-.e lor.i, inexcusable delay in be- 
Otiin-'in appella:'t'n re-tri"’] ri'riuires reversal of the ju'^gnent 
and renand v/ith a direction to disr'isr. the indictr.ent. 


b. The T.anjth of the Do:,'”/ 

The tine pc'^iod allo’^’c-’ by Rule C of the Plan is net longar 
t'^an ninety oays after the finalit” o^ an order directing a no*.-; 
trial. file oate on ’■/'■’icb L!ia ju''‘’g;‘.cnt of t!ii.s Court v/as en- 





erc.'inafter I'o "erred t.> 








torjcl* io t-’v- vlat_ on t'lo ninety days b(3aan tc run, for 

thr.t ow]cr v;ns one vnie'/. a’juclicatod the riohts of the parties. 


le pt. rgr.kin- v. 317 U. r>. 2r3, 7GC (1712); For.-an v. 

Unite! rLat-s, 3'1 f’.P. -12':. (1960). finality of the 

’un'''r’ent of f'? C'^'ert of yp-'a 1:-: oovjrsin^ t!i3 conviction coulcl 
have been gus sncled by a rotion f'^r re-h'-aring r-ede vithin 
fo'-r.non days o'" th*^ jadorant (neo Pule 10, Fed . P. App .Froc. ) , 
l-x.it ;io such notion v.'as nado. Pi'e United Ftate? v. H eal” , 37 6 
r.F. 7.3 (1734): FLern ard; ''’r nsmr , SUPr-riT COUP.T rR^\C'rTCF, 

-'6.2 at 243-2 'o ( It'' ed . 1067): 6a ‘'oore, FFDFP.^L P^ACTICF, 
•''52.75(2) at 53.2 33-'’24 (2’ ed. 1^74): 7 '"oore, FFDFJ’AL PPAC- 

"’TC" , f70.'^? at 7'’.“‘'-55 (7' ed. 1 974). 

Fven if the order is noy final until issuance of the nan- 
the r'an^’etorv Innoauno of 41(a) of the Federal Pules 

of .Apoellant I rocedur-'' ro-nu.'red issuance of the randate on July 
26 , 1973, with thr trial t*^ have beoun no later than October 
'’7, 1973.** 


*Ru1g 36, Fed.P.App.Proc., requires a notation on the docket 
sheet of a judanent as entry unless a Final settlement is ordered 
by the court. According to the advisor's note, this delay was 
advisable u.ndor the nrincinle of finality if the precise terms 
of the judament were not settled. Thus, the finality principle 
is incorporated in Rule 36. 


**In f-^ct, in this case the mandate did not issue until Fep- 
tomber 14, 1973. Whatever the reason for the delay in the min¬ 
isterial function of staplin'^ the oninion to the judament and 
mailir.a it to the district court clerk's office, in violation 
of the mandatory language of tho Rule, the delay cannot inure 
to the detrir'cnt of annellan*-'s ri^'ts. United. States v. 

500 F.2d 338 (2d Cir, 1974). Fven on this tire schedule, How¬ 
ever, the trial should have begun by Deccmier 15, 1973. 
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Tro Coo:' Caur.o ^or Do lav 


Pulo f> nox—'its an oxtenaion of the ninetv-day period for 
(jood cause. Hero, there v.-as no good cause for t5ie delay or 
any part of it. 

A review o‘ th'-* record in this case indicates that the 
only excuse profferoe for tine one-year delay in trying this 
case "aT jur'fTo ’"ravin's j nv^]\-e'-’ent \’ith an extraordinarily 
corr'lex case, S’tate^^- v. Pornstein et al . , 72 Cr. 587 . 

T’o'.’evor, v.’hen Judao "’ravia was randomly assigned (see 
rules 2'a), 2 (r>) {2), '’HA of t!^e ^ules o*" the Pastern District) 
to t’^'is case for t’v' n«M- '.ria’ a,nd was sent the doc'tet s’^eet, 
he v’as already actively enlaced in the pre-trial proceedings in 
rnited P tates v. F■•rnstoin, su'^’-a (see District Court dochet 
sheet, r.D.”.V. “2 C., . 5^7) . Ho was av;aro of the long and im¬ 
minent trial, and it was no+- only foreseeable, but a certainty, 
that '"’rav’-> could net tr-- t!'is case v/j thin ninety days. 

Desritc these circu'"''t ar ^ as , althouch Pule f (c)(4) of 

the ^ast’-'rn Di'*-)-iet Pul^n reguired that this case be given a 
ereferonce ^or tri-ii^ and Pule o nf the Plan recuired re-trial 
’•ithin rinetv days, Judeo Travia did nothing to ameliorate the 
prohlew. 

The Plan ma’tes clear t’^at the judge has responsibility for 
"sct*-inn and calling cases, for trial" and for scheduling "cri¬ 
minal trialjj at such time as nay be necessary to assure prompt 
c.isnosi. t ion of cri'inral cases" (Rule 9(a)). The FasLern District 


■'ul'' ' e: ahla distrlc’: ju''’ec to meet that responsil'ili ty by 
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o 


r o r. s ~" nn o r. f' r 


cr-.s.. rn-torn District rulo 


f. Tui::lr.;' rr. -.Cc' solccilor. ^ ju '-' j’. (r.TCtc'T. riotrict Pule 
2), even in t’.icne c"'30? tiiPcP for re-triel (Pes!iern District 

Pule 2(n) (3)), nlso inclu'''c pro\‘i.".io-'. for re.assianmont of cases 
1;’/ t'le Chief Tv!’(-e of t’c r'i-triot ’’in th'^ interest o' justice 
a"'I f'c c^fic’ort perfor in ;oe of t 'e business of the court" 
(’'nstern Di^Lrict Pv.1- •'i fie:; rioccss i fta ^ by ooeth., ’•etire- 


rent, res ‘ - or ' 


■ o'" ary yj.'’qo, by the app'^int- 


r'C’it of a no'■ o'- 'v "'p." otb-'^r c i rc\.;r st ■'."CCS . " 


f'o stee.j re ta’r'r. '> ■ Ju ’no Travir to transfer 


to a;'.: th.’''- iuh:'-' r.i; the.-, t"'. tr'.'l coni'’ ta!:G olaoe. "’his oc- 


f t’or: •> L r 


trap.sfc ■ r't; cases fror; Julqo fravin 


euripq tlie " tOMn* pe.rjo . 

The avp’ 1 bi 1 i L- of ■■■f-oejhvn-o '^or reas ; 100.0 int to try 
case.s v.'ithi- fv ti~G n*-cclu^’-^s f'.c arru’-op- tP'-'t rrer- 

oral court c'^.-o'’:jtion or .tuh’rro '^ravia's ov/n trial schedule is 
vhat dclavod s trial. Trdeod , the Fastern District pro¬ 
cedure is an ef^^ort to co'"oi” i’-•-h the principle that the 
Govornnent ha- ‘■P s. rr*s''^'nr.i'vi ] i tv for a^fordir.o a pro-^rit trial 


1 


/ 




n tho iir oc''■ n hc]o’, t’: : : ro-Si-^ciitor clained that be- 


cav'.c hf! had n<"' rmrt in t’."' c'olay that tho resnonsibilitv 

foj tho trial o'- tho case rented solely v/ith the court, the 
?u 1 '->s did not rec'uirc dismissal. 

Tho asse’'t-ri it "as at all tiTres ready for trial 

ao- t'-at, t''<-r-or^;* , ^isrdssca .1 is iroroovsr. rov.’over, this ar- 
'■•v. o^^t fcsils to o-a' ’.;it’. t’^e Innouaae of Rule C and the intent 
of t'''e "’uleo. Pulo f) 'poa’ c', r-->;'<■>-> tor i ly, and not permissibly, 
re I • r ' n : f'V'^ f- tri '.1 oar.r'-'Ct^ no* lat-'r than ninety days 
•' -he " -I, ‘ - r j. : ^ retrial. Tt is 

Gjviovjs that sis:-'' th'sre is n- f os'-noe to oovc'" I'^en t readi — 

PC'S, as th.c ■" in 7 ,■> n^i. f- rulo''akers assumed the Covern- 

" 0 : t ' s r'radir.' ' >,-e a *rla" lad already ta.’cen place. Thus, 

the tl'.rust of t'v '’n]o j t^at the trial shall take place^ not 

■^u-tho-^ to " 07 - 7 'it t*'o trj-l to corrence runs counter not 
or.’y to tho express lanouaoc o^ °ule f the Plan, but to the 
purpose and scheme of th'^ f^lan, vd^ich is orionteil to keepino 
C£.s.- s from becominej dcl'n<Tuont. Rule 2(a) the Plan requires 
t’aat t'.e Pnif-ec ftet'es Attorney rapo-'t deiinauent cases to the 
Chj.''*^ ~ ‘' ' 'st''i ■■ *. ^'a'’.’.'t.* "or-ov"’*, 7 of the 


*-p_ - t’ ' .i ■' ' ■ ' <' t'):;r.e', is _-ss'';ne;l a role under 

the he" ' t’. ■o'" ’■o'n^- road"'' ^or trial, for h.e must 

re: ■ t ..'lin -. rr.L c- - js t^ t'^' C'v'o*^ Tr/h '. Tive procedures 

- ; ho lasto'-' hi.-tr-o* roqui'-i:e t‘"s nr : ~ecutc;' ' s o'^fice to 

csl'.-ndrr a c 


in' the doc’; cu: 


-c Iso p-Tt of tiie Ass'-ta-t's role in keep- 
...t. rurthoi, ilc Rul - 2(b) o" the Plan 


L u 



“Ian require - a _ro~ trio.I 
t r i r 1 c a *: ?. * T i':'r, t'a 
r'aJia*:G ro-trial a^jaaara 
a r-.ra f croTaa "o;: ;a-*- 


confer ;nco ~n]: t.’i.c cclio-lulinr: of a 
reco 'rif r;i o-f Lh .' apnortar.ee to io.- 
. t:in .ra.ot2rn District P.ulca requ-'r- 
rialc or. .roran ’. 


r.u 1 o is 
the ninoty-'ia'’ 
cause. T f, as 
can takc^ olpcc 


clear 

that the le- 

-tiial cannot 

be he].' 

c*if ter 

t -’riod 

unlons t’-.e 

tir'o is cxte.ndod for 

good 

’-■•re, 

t o I* i. fi ^ 

goo’ cau.se s' 

'.o'.;n, no 

trial 


"'■.oreover, th' o~issi''-. "rr.r 
i.s irrelevant to the orohibitio 
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ted 


6 of a cisnissal provisio.n 
of co'.'Ticncin<f f^e trial or 
acr^-ot tl'.o arour'ont that this 
■ a-'o.; it’o--: 'or this v/ill 


t’"o cr.’-’inal ch.arqe.s ’-'hich 


aeai u;t aorollant. Disnissil 


oo--ers of th'’’ court for dis- 
^'ocr. not ronain a neans of on- 
”..q. 715, 740 (1972); Sfunk 


I’nited Ftabes v. f arion , 404 
.=:tator, , 349 F.2d 210 (D.C. Cir. 


19G5) . 


requires a sir-r 
beyond the tir’.e 
’.'iously pernits 
under Rule G. 


'onth revie’-’ of cases T.’hich are pending beyond 
’;oriods inclndnf in ’’ule 3 and 4, the Pule ob- 
review in a shorter oeried of cases dolincruent 


*'Ru .c 7 o ' f '. ' rlan •' ak. s t’v di.scret’onary pre-trial con- 
fere’TCC of Pule 17.] of -he rodcral Ru’os o'" Cririnal Procodure 
.’■’anlatory. 
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7‘'-r:.’n co'::'TiTf’Tinr:7.L ^tgft to 
; G'"r::v /-n tatp thtat h^s dt'^iifd. 


ApnpllTnt arguG^ that hi- constitutional ri^ht to a speedy 
anc rair trial, as v’ell as his ri-rhts under the Plan, were vio¬ 
late’ , 

Since the i ol^.y v/as '’^re than nine rrnths (Striink v. United 
S '.C l t os , supra ) , inr-uiry ir'-o th'' ntlios- throe factors is neces- 
sary. Parker ” . ■'i n 'f ' , s^-i’-a, -my r\n . c>t 530. 

The reason . 0 da,-, n, 


’a ’ 1 are o'' t h , ' • , r-.r.h 


ns^- I'u-d to the case to seek its 


reassi rraen" mi - i I lor.a a'uer f ti'-c period had elapsed. The 
-ran .fo) of nf - c ‘ser. tn r*;’'. r shov/.q t’let court congos- 

t-ion ’■.’ns not th cause fhi- '’ la-' and cannot excuse the fail¬ 
ure to have thi' case tri-*!!. 

The orciud'ce to appollar'.t is 'ansguivocal : three defense 
’Mitnosses could not be loratod. These v/itn'^sses provided sup¬ 
port for ti.e dofo’-sc that appellant had v/cn the money found in 
his nos.session 't h Is arre.st at an all n.iglit dice came and that 
although he ’/as at the Days house on Fobruarv 10, 1972, he had 
nothing to do v/ith a druo transaction. 

In order to present t''i. s te.stinony, defense counsel v/as 
cor.pellc.l to rely on a rea-’ine of the transcript of the testi- 
r.on” p/vnn at t.:n p>-ior trials. '’’Iiin procedure obvinusl’' de¬ 
nied viripolianr “’-a '.oporhu Tit’ to h'>ve tbn iur’a see his v/itnesses 
an'': e’.aluat': th ir credI’-.i 11 f’ by obsarv'i,ncr i ameanor, behavior. 


30 


nno a ':>?.r^‘nco. Fl . — ■- >: r o’’. ^rrha.'^ v. :'ancusi , 4 57 

r.2Z '“3, 'IGO (2:- Cir. 1^7?'; rayna v. ^’ ingo , 442 F.2d 1192, 

1193 Cir. 1971)- Cyar ••. C acFo-i '."-11 , 201 ~.21 2G5, 268- 

2''9 (2d Cl’-. 1"52); T^oryla Poc ^-cr , ?i:> 126, IS"* (1915). 

t!';'? .Tudrre refused to afolioraco f'.e inpact of the absence 
of the "itnesses dec"’ino'^ to t'*!! uhe jurors, as requested' 

by counsel, that tb.r' abeiorco of fcbo v'itnessos s'lould not affect 
their credil'i 1 i tv. I.nste ' , ho t'-'l-' tbs jurors that the defense 
could not locate the v;itnessos an-'’ th-it evaluation of the cre- 
"il'flit” of the to'-tinor*.' t'ey lieerd read ”as un to t’lon, but. 

■T*■ tl'o "itncs-se;-, vcro • ' 'ro-seoi-. 

"^he iraprrt ;o -f to t v' p e.-^ra o'^ the evidence fron the 
ab.sent witnesses i.' clear 'i-iCa-uce it v'as part of the testimony 
\/hich t'icv reouestecl to have re-road durinn their d el iberatio.ns. 
F-Tthor, the first trial funded in a hunq jury, conceivably be¬ 
cause of those d.efonso vit:. '-ses. 

'Ithouoh ceunssl nade nn request ^or a trial, under these 
circunstances this should not be a fatal onission. Barker v. 
V'inoo, suora, 407 U.F. at 5 33 ; Poore v. fjirona , 414 U.S. 2 5 
(1973). hhie district Court v’as functioning under a nand.'>tory 
rule ioqi’irinq a trial '.’i^hin ninety days. Pn, La G rf tho plan 
prohibits trial a'tcr ninety days, and after tho expiration of 
f'.at period, counsel justifiably n-cd not have sought a trial, 
b’. t r'.'licd on a deoand fer di sr'iss”. 1 tbo indict-sient. 
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T- '"f "pD ?.y.y 

--- . p\- 2^ 1972, 

Tr..'.::r;..C“7o:'; T:ir 'vn-'T^'^Tor or this 
n-'I Dr: :’.\r fo rrrjUDTCiM, a? to 

r;.-viTpr prvr-’rM,. 


7:',rc:u ihn :t I''"' or-" roP.'i n'.-n Ajifcnrsc c'l’iir^ci n'ado uneauivo- 
clc.3r t' "*t .iho or’^^rr 'A t' t!" ' ci'.lr' ' 'ion ?rv t^stinony 
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i'---. -> • i '-'u 'a • ij , no'-e?’.'cr, z'^.ir tho Govcrnr’ont 

shf ••’cd .T npl 1->>->' *3 con” jnt-i P-i t-o "h” ’^obr'’.ar” 3 , 1972 , trans- 
nct.lr>n b'' t'-^o tvi ?ces o'" evj'■'en'^o; thp nro. 3 Gnce on that date of 
tin. hrov’n Toro ■ "do in Tror' of 21^^ Oonalia Ftrcot, and the 
finding in aopo 1 Ian*-' s non esn i^n on rohruary 10, 1972, of cur¬ 
rency used on r”bri.’->ry 3, '^7 2.* 

The Ju.-'’ge'.n deter* inatio” in wrona and is unsupported in 
th"- record. Th or nscr.ce in aopellant's possession of the nonev 
used in the transaction which occurred or Pelruary 3, 1972, does 
no'^ s'.’.”oort an r ' a-^ellant's ’ nvol venont in that day's 
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h” i" 'tr"cto"'' th” iurors that they 
‘ :^e''ru”r ’ 2 , 1^72, transaction 

T^ol'.rv.nry 10, 1972, 






transaction unrler citr.er t’.'.o Ccvernrcnt' s or tho defense case 
at lav.'. The defense shov;ed that apoellant won the laoney at 
dice garo on "ebruarv 9, 1979. t'^.'.tirf’inv governr'ent 

v'itness nernhnrdt v;as ’c-hat annollant received the noney fro'" 
Da/s on ’’obrnarv 10 o' oart of th*a "February 10 transaction. 
7 ‘ccordinc to Ferhnardt, Donald Davs's rrotnod of operation wa-' 
cc 1' at the ’"One" ourchaser intc^'^ed to u.se to buy drug". 
Po'-'ever, r"one” which Da’-a alreadv had and which v/as kept in * 
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The other c^innection hetv/een apnellant and the Pebruar 
transaction v/as the oresence o^ the brown Toronado in front 
the Days house. This, hov’evor, is not sufficient to sho'-; t 
appellant drove the car there or that he was at the house o 
that h'' was involved. 

rhile the record shov/s that apnellant used his old car 
a trade-in and gave sone cash toward the purchase of the hr-, 
'^crmad.o, t?iat car was ourchased in his brother's nar.e, and 
acc.'jrd i.na to the uncontrad icted testirony, v/as registered t 
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hi", br'-'thor. ''ho Cover'."'ont: provuooci no evidence to shov; that 
o.-, 3, 1372, the car v/an in an-iQllant' s possession or 

thai. hr /a~ ' i i ■ it, ''’has, th ' nr-'scnce of t:'."* car cannot, 

r '-...ahlish aj '">0 i i.an t' s cr>nnection to the Feb-rnary 3 

' error '-.ts cor'ooi:r.’’od hero, for the Ju'^ge, in his charge 
t , t' e uir'/, "-•'■ariol anoc I l,->nt ' s p'^csence on February 3, 1972, 
and instructed t^o iurors th.it if they found aonellant parti- 
cirrated in t'-.c "ebruary 1^ tran'-nctior, th'^ February 3 sale 
■;as o-^'i>'anc> o' non. llant's knov/leeqe of the nature of the 
later transactiv .* The r .■mov'^d fron the jurv's consider- 

a • i t'''G ii'ie'S oor v/h'^thor aopellont. v;as involved in the earlier 
sale, so t"''t ^act was niven to the ju>"y as established. 

Counsel was cruite correct — t'onre was no connection be- 
'..we 1 aonellan and t’ne a", an^ t-e C.oi'’ernnent' s theory of 
adiaission '*as erroneous. Th.'; only oossihle theory to permit 
’’•'tro^uc*-i-'n o*" a^v tor;ti~-oy abou*- the Fe'r-ruary 3 transaction 
■'as as r'^buttal to th»: defense testimony that appellant had 
• ori thr T-ionev i.;i a dic'^ g-ai" ■. Thus, it night have been oer- 
’"isnibl .' to irdrod'.'cc into ovi<’enc • testimony tliat the money 
^oina ' .'n a;^.r.el''.-'nt.'s nersn- wa-^ the money Bernhardt gave to 
Devs c’' ''c' ruery 3 , 1972. Fven or this theory, no information 
abvS'.t th.e transaction itself was proper, for appellant v;as not 
a oart'- to it, an/ it t^us could not lie used to show his m.ental 
n tr. t e. 

*7hi.:s the .Tuden neoated f'C o’rlier charne oivon that the 
jury had! to f::-.'’ t’lat apodlrnt v/r : invol-cd in the "ebrnary 3 
nr : saetivs i:. or hjr to that t-ansactinn as evidence against 
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